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DEPARTMENT OF EMPLOYMENT AND LABOUR

MO, R. 1880 18 March 2022

EMPLOYMENT EQUITY ACT, 1858 [ACT 555 OF 1998 AL AMENDED)

CODE OF GOOD PRACTICE ON THE PREVENTION AND ELIMINATION OF
HARASSMENT IN THE WORKPLACE

| Thembelan Wakemmags Moesi, Minsier of Employment and Labour, haseby in
terms of SBecton 54 (1) (b) of tha Erngloymont Equity Ao, 1858 (Aot No 55 of 1958
and an tha advice af the Commission for Employment Equity {CEE), hevaby repeal
the Amended Cade of Good Practice an the Handing of Sexual Harassment Cases
in the Workplace, 2005 publshed under Government Notice Ma, 1357 in
Government Gazette 27865 of 4 August 2005, and replace iL with 1his Code of Good
Pracieg on tha Prvanlion and Elmenation of Harmssmant in the Woskiplace This
Code will be effective fram the dale of lhe peblicabon of this nobicea.
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MR T W NXESI, MP
MINISTER OF EMPLOYMENT AND LAEQUR
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CODE OF GOOD PRACTICE ON
THE PREVENTION AND
ELIMINATION OF
HARASSMENT IN THE
WORKPLACE
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LIST OF ABBREVIATIODNS
CeMA Commissioa for Concilation, Mediztion ond Arbitmtion
{ODE Codde of Giood Practice an the Prevention and Elimination of

Harassmeent in the Workplace, 2002

EEA Emplovment Fguity Act, 35 ol 1908

TLO) Insernational Lobour Oraanisation

LGHTOIA+ Lesbian, Gay, Bisexual. Trans, Quweer, Interscx, Ascxual, +
LKA Labour Relations Ack, &f of 1993

(FHEA Ocupational Hesdth and Safely Act, 85 of 1993

FEPFLUTIA Pronmeaion of Equality and Prevestion of Unfair Discriminsiion

Act, ol 2060
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INTRODUCTION

The Soeh African Consiilion profects the rishi to diznilty. equality, and Fair Lbor
practices in terms of the Bill of Righis. South Africa is commitied 1o the elimination.
prevention, and management of ol Reme of horassment, including gemder-based
harzssment i the workplace with the aim 1o creple: safe workploces that are free of
harassnsent.

The Employmiend Equity Act, 1998 (EEA), regulates eguity in the workplace. Section
(1) of the EEA prohibits unfuir discrimination directiy o7 indircetly. against on
emploves, in oty gmploviment policy or practice. on one or more prosnds, including
e, pender. sex, pregnancy, maritol siawes, fomily responsibilizy, cthnie or social
origin, colour, sexual oglemmion, oee, disabiliey, relighon, HIY aows, conscience,
beliell political apinion. colibre laneuaee, birth, or on any other srbatrary ground.

Section 6i3) of the EEA states thai horassment of an emploves is o fonn of wnfair
dizcrimination anad is prohibited on a0y one, or a combination of grounds of unfir
discrimination listed in subsection 6 1y of the EEA

Tl EEA constitates one of the key lepishative and policy interventions within the ethos
of South Africa’s Cosstitugion te achieve equity 10 the work envicanment by promoting
equal epportunity zmd fair treatment in emplovoeent through the eliminstion of unfair
discrimingtory emplovment  policies, peecedure and  practices, which resull in
incqualities in the workplace.  Section 34 al the EEA empowers the Minister ol
Erplovment and Labour 10 issue Codes of Good practice oa the advice of the
Comnission for Emplayment Egainy (CEE)

This Coxbe of Coesd Practive is intended 10 address the prevention. climinalion, and
maragenent of all forms of haressment that pervade the workplace, It is guided by the
.0 Convention 0 and itz Recommendniion cfmttmin_ﬁ the éliminatsm of Vielence
and Harazmmient in the World of Waork, 2019; the Dizcrimination {Emplavmein ond
Decupation) Convention 111 of 1958 {Convemtion 111); and the |LO Convention 131
relating o Oecupational Headth and Safiy.

Tht: EEA G one of several Acts ihni are relevant o the implementation of South Africa’s
ohligations intenns ol Convention FO0 o preven vinlence ond hamsoment in the world
of wark.

South Adrica regands ol forms. of homssment as 3 form of unfaie diseriminaton and
constiteies o barmier 1o cquidy and cquality m the workplece, Therefore, all forms of
harassment such as sexual harmsaneni: pender-based violenee and  harassment:
ballving: and rucial, cthnic or social origin hamssmen must be eliminated. It Is
achnowledged thar horassment may iciude physical abuse. psvehological abase,
emekional abuse and sexual abuse,

Harassment also includes the use of physical force or power, threatened or aciual,
against anodher person or agains o group or commuenity, which either resulis in, or has
i high likelihood ol resulting in socinl injustive. cconomic larm, injury. death, physical
and pavehological karm, mal.development, or depavation,

This gazeita s alsg avalabils fran onliv 21 wiwnw.gpwonline co.za
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All Farms of hamsament against women, men and LGRTOUAY and volserable persons
in e workplace is an abose of pever. Harssment pamicolarly alfocrs warkers in the
mverst vulnerable work situations, whe bave poor aceess to labour rights such as freedom
ol ameogiation, collective bargoining. decent work. non-discriminatory practices and

access o juslice,

Tris pazatte = Ao avalabie fres online A wen, gpeoniine co.za
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ORJECTIVES OF THE CODE

I.i The abjective of this Code i3 10 climinaie all forms of harassmend in the
wirkplace and inany activity linked too o arising out of work,

.2 This Code provides guidelines —

120 woemplovers and emplovees on the prevention snd climipation
of all Torms of harassment s a form of wnfiic discrimination. in
tve workplaee: and

122 on buman resources podicics. procedurzs and proctices relaied
1o harassnent and  approprigte procedures o deal  with
harasament and prevent ils recurrenoc.

[z I'his Code identifies the steps that emplovers must take W0 climinote
Farmssment. including the development ond implementation of policies,
proecdres wnd practices thas will lesd o the creation of work places that
are free of harassment and in which employers amd emplovees respect
o snather’s integrity, digrite, privacy and their dghl 10 equaliy in the
warkplace.

APFLICATION OF THE CODE

Zl This Code applics w all emphovers and employees. us provided for in the
Emplovment Equity Act, 1958 (EEA) Any reference in this Code 1o
“emplovess inchicdes applicants for emplovment,  For delermining
whether o person i= an employves for the porposcs of the FEA. he
presumplion of emplovment i section 2004, of the Lobear Relstions
At is applicable. Volumicors who in any manier assist in the carrying
i ar m'-mluﬂing Lse hu:iilluxa. af an L"lhp'lnq“,'i!'l‘ fall within the -Ll:ﬁn;lim
of an emploves, Ay perzon who emplovs another person o wodk for
Uherm as an emplovee in Soulh Alrica is an emplover, irrespoctive of
whether they openne in the foomal or infrmal sector or whether they are
a commercial underiaking or pol,

e
LEY)

Although this Code applies o the working enviromment as a guide to
emplovers, employecs and applicanis for emplovmend, the perpetrioes
and vietims of hamssiment miyy inclede, but is not limiled

211 ownes;

222 emphners:

205 managers:

Serv e the el ol Cinond Feacrice; e fs o Erspdovee® (o 177, GO 29843 00 )
Pigzenibar 2i6),
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114 supervisors:
215 employess;
216 o sockers and job applicanis:

227 peraons in mhining incleding intems, appaentices and persons
on learnersbips:

228 volumeers;
2324 clizntz ond cussomers:
20 supplwre
T30 comrociors; and
2212 others having dealings with a business.
23 The protection of emphnyees against harassment npplies in any situation
m which the emploves i working, or which i relped voobeir work, This
ancludes. b s not limied too

231 the workplace which includes both public and private spaces in
which pesple pesform their work

[ 5]
e
i

places where the emploves is paid, tskes a rest break o o meal,
or psen sahilnr"h.',. 'muhing or tharﬁging‘. hu*:l:ll'mdins and
medical fieilitics:

233 work-related trips, wavel trining, evenis o social activithes;

134 work-rebibed communications, inclisding those enabled by
informatin and communication lechnologies and  infernet
Isased plaifonns;

2335 emplover-provided accommodation:” which includes housing:

236 when commuting tooand From work in iranspon provided or
controlled by the ¢mplover;

237 mothe case of domestic workers and health core workers who
e cmpf-ﬁ:\‘.‘ﬂ m the residénce of thew cmpln}um. or residence
of the individual 1o whom they are providing eare, the residence
i the workploee; and

Higazar v ity of Sodesangerbueg (3R 33 1L 063110 )
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Y18 inihe case of employess who work virually from sheir homes,
ewr sy pliace other than the enplover™s premises, the locatkas
where they are working constituies the workplace.

LEGAL FRAMEWORK

il The  Imiermational  Labour Ckganisation {ILO)  adopied 3 new
Cenvention, 190 conceming the Elimination of Violence and
Harpssment in the World of Work, The Convention obliges ratifving
stutes o adopl. in accordance with natéenal laws and circumstances, and
in consulintion  with  repeesentative  emplovers”  snd  workers
organizations, an inclusive. integrated and gender-nesponsive anproach
i the prevention and climippion of vielence and harmssment a the
world ol work

3.2 The EEA is one of several statwes that address issues dealt with in
Convention. 190, The EEA dogs so by prohibating the harssmem off
cmplovess on o pround listed in weoms of section 60

ER The Minister hag provissly issoed the Code of Good Practice on the
Handlmg of Sexual Hamssment cases m the Workplace in 2005, This
Code replaces the 2005 Code and. in particular, secks o -

L1 provide gukdance in orespect of herassment on ony of the
prohibited grownds: and

332 ke o account recent developments in ense law, slannes,
imsues dealt with in [LO Convention, 1M and other i feed
Conventions,

34 section 3 of the EEA requires emplovers o ke steps o promone egual
opporiunity i the workplace by climinsting wnfair discriminsion,
including  harassmeni  in any  emplovment  policy or  praciice.
Harasament in the workploce is o form of unfair discrmination. which
emplovers one required Lo eliminate, and it constilules a barrier o eguity
i e workpllace.

i3 Section 8(1) of the EEA dowes that; “ne pevson oy anpfaicly
iserfueivette, divecitly o fudivecily, ageime o emplaver, noomv
ciyeinen poliey or prackice, on one oF more grotms, inelvding roce,
Fensher, xex, prigeenicy, aneeitad dots, fanedly resporsibidling, e o
sendTeed ol sexnl vk, gge, disebiling, relimion, IV sbeiis,

T %'iodemice and Harssment Copventzon, So, |90 ol 2100149 can by scomased i
s ezl ibo g el v e de s on A Epa NO R MEEXFUR L2 0060 MO0 12 1110 CODE:
Ll

This gazetts is also available fren crine o Www.gpwonline co.za
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conscrsied, beficl, pedifeal epremarl eiltare, feotgriene, bérily o on eei
atlner ebitrary greerd

ib Section 603} ol the EEA states that. “Flarassarent of g emploves §s o
Soes af wnfore diserfiiingiion and @ profibited on oy one, o o
counbiitention of weoemds in section 0T of the EEA™

I.  SUBSTANTIVE ISSUES

This section of the Code deals with the definition and different 1ypes of harssment. in
pariicular. sexual karassmens and racial, ethaie or socmal origin hamssment.

4 WHATIS HARASSMENT?

4.1 The werm “harmsamem™ is not defined in the EEaS  Hamssment is
penemlly understood po b -

4.1.1 uawaned” condect, which il.'npu.l"m d't'gllin}':

4.1.2  which crentes a hestile or intimidsling work environment for
one of mre cmplevecs or & calcakoed o, or his the elfec o,
inducing  submission by sctual  or  chreatened  mdverse
Comstquences) and

413 05 reled w one or maore prounds in respect of which
discrimimatiod 15 prohibiled in ierms of scetion 601 of the EEA,

4.2 Harpsament incheles violence, physical abuse, pavehalogical abuss,
cmodivnal abuse, sexual abuse, gender-hised abuse wwl mcial obuse. It
includes the use of physical force or power, whether threatened o actual,
against ansdher person or against & group of coMmunity.

4.3 Hnrasement againe all emplovecs inthe werkplace iz an abuse of power.
This Code recognises that harassment partcufach: affects emplovess o
vulnershle emplosment who, while covered by lnbour legiskation, may
have in pragtice poor aocess (o the exercise of labour righis such as
frevdom of as=ocition, collective bargaining, decent work, profection
from discriminatory practices and access 1o dispae resoltion forems

- Idclinitiimts i harassmest 3n: lissd in ihe Promalios of Fgualsy and Prevertion of | infair sorimisaiion
At TOHI anl the Prodecisa from Elsasaniond Ace 20

Uenndut anyaasting 10 hanpssment is sflen described as being —umwelomme™; ¥ s

“uiwaamed” aml “unwneleeme™ are ssneavenons. | this Code, e wemi il = el as il
s vomzisbony wah lnguag: of FEPLDA,

This qazens is alse ewatable free anling ] wiw gowonline.co.za
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Soreover. the nlersection of faciors such a8 race. religion, gender, or
cisability increnses the rist of hamssmeni.

44 Unwanied conduct

440

443

ol

443

The crterion that harassment mvobves unwanted conduct
distinguizhes acts of harassment from acceptable coaduct in the
waorkplace. Two primary issucs arise in evaluating whether the
harasserperperrator koew or should hove keown that the
conduct was upwanied,

Firstly, the issue ariscs as to whether the complainant®
communiciied 10 the harasserperpeirator that the conduct was
unwetcome, Secondly, this may have occurred verbally or non-
verhally and may hawve been communicated  directly  or
indirnecily o ihe hamsserperpeirasor.

IT thire = oo msch communiestion. o will =il be NECEssIry 1o
cxoming whether the conduer was of =uch 0 noire thao ihe
harpssespemertor know or showld have knawa thar conduet
ol the ype engaped in. i gencrally  considered 10 be
unaccemdahlie,

Whike vielent conduct may amount to harsssment, harassmeng
may oecur a5 0 result of noa-violent cosduct. Accordingly, an
acl o¢ threat of vielence is nol an cssentinl element of
harssment. Likewise. cerizin acts of harassment may invedve
a criminal offence and the emplover niay be uider a diy o
repert cerain acts of komssment 10 The police,

Whather or pol conduct constinies harassment, should be
nsscsacd on wn ohjective basis from the parspective of Lhe
cmplm‘m wehics nlhgﬁﬁ Israsemend. The prl'm:lr:.' focus of the
inquiry as in whether there has boen hamssmient. i3 on the
impact of the condust on the emploves, However, there may
be eirewmstances 0 which be perecpltaons o the person
Barssed are pel comsislent with the views of 2 “reasomable
person” in the situation of the comploinont. In such
circumstances, o person or emphover charged with harassmeni,
may seek 1o establish thin the complaimant s perceptions are nig
consisient with socicial values reflective of our constilutional
cihis,

In Mfetivegor o Pblle Healt s Nocial Develapmen Seciore! Bevgrimivg £ il wad Ctbery
[202 0] AACT Beb the Consisiismal o, wiile refering o he “vicling™, doles (ot "[wihen
e el ek i kvl B B ousid nwigh asmow ol pemunt. somsithy iy asd delerencs i the e
thist those wha esgericnes seaoal harssment or any form of geader-based viadenae may prefer o
identity as 3 ~complifnaet™. “Surviver dotim” or vicio sum e, or [ TR (P T Y
feken ity w il Uhiias, oof ang, foroms.” (Fosmnke 3 1o perigresh |

L
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45 Repeateidl ar serious conduct

451 Harsessment may ogenr 05 8 result of o patter of persistent
conduct or o single instance or event. In ithe cose of a single
instance, harsamenl will be present 00 the conduct iz of
sefious mature. Whether o single instance of conduel will be
suflficiently  serinus &0 constitule  harsssmend  musl be
determined in light of the evem tha is the subject of ihe
complainl.

52 Marassment, in paricular bullying. may be an escalating
process in the course of cmplovment in which the complainant
ends up inoan ieferior pesiton and becomes the arget of
swstemalic nepaiive socinl s,

453 I = oot necgssary 1ooesiablish the inetion or siale of mind of
the hamsserperpetrator in onder o prove harassment For the
paurposes of the EEA. The fact that the coaduct was caleulated
or inteaded o offend the complainane sty be oo ageravating
Factor relevant i dewemining 2 remedy for the complainang,
The wtention of o hatsser perpelrator may al50 be relevant o
disciplinary procecdings,

434 The following factors may be relevant 1o the issue of whether
har=sment has occumed -

434,10 1he coatext of 1he harassment;

#5442 the cwcumsances of the r.:-m‘nplainam and ihe
impact that the conduct has had on an emploves;
anal

4541 The respective positiogs of the harsserpermetratsr
and complainart.

4.4 Hastile wark enviraameni

460 A hostile work eavironment will ke presenmt where conduct
related toa prohibated ground impaeis on the dipnity of ose or
mure emplovess, This will be present if the conduct has o
negmive impact on the employvess ability 1o work amd? or on
their personal well-being. This may be the result of conduct of
persas in anthorily such os managers aml seperyisors or e
conduct of ather employegs,

46,2 A hostile envircmamen iy also be present where an cimplover
shauld :mti::ip."ll.u that L,mpl-nym.:'s will be .'mbji,'ud o hesive
conduct relmed 1o n peohibited ground by members of the

L) |
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4.7

44,3

RO

peblic, ciestomers ar clients and fails o take reasonashle steps o
pratect conplovees fram sueh concluci.

In order Wy ectablish the existence of a hesiile woerk
enviroiment, it i nod necessary 1o shiow that the complainants
hav e not received a particular benefit,

Harassment is considered 1w be direct where it is aimed at the
complainant - for esample, vioken! comducl or abusive
fanguage which is directed at the complainant. Harassment may
oceur indirectly wheee the conduct, cven thouph mot direcsed
the complanant, has the effect of undermining dignity or
threatening safety,

T"u."u il harissment

H4.7.1

4.7.3

4.7.4

.13

Florpssment moy be the resubt of physical, verbal, or
pevehalogical condud.

Physical harassment includes physical attacks, simulaied o
threatened viclence, or gesiures (such as raising a =t as if o
strike o person ar throwing ohjects near g persond,

Verbal bullying may include threats. shaming, hostile reasing.
insulis, constont negative judgment, and crificism, or racist,
senist, or LGETOIA+ phobic lanpuage.

Paschological harsssment in the workploce may be associated
with emolional abuse and invoelves behaviour that as serious
negative psychological consequences for the complainanigs)
such ag 08 oflen the case with verbal abuse, b""!‘ir'ﬂ ansl
mcrhbing,

A wide mnge of condect in the workplace may constitsie
barassment. Examples of homssment include. bar are net
limaied o

4.7.5.1 skandering or mahigning oo emplovee or spreading
rumiswrs maliciously;

4.7.5.2 conduct which humiliates. insults or demenns an
emplovee:

4.7.5.3 withhoelding wark-refated information or supplyving
incosrect information:

4754 saboumging or impeding the performance of work:

This gazetia is alsa wmilabila free onling at wWw.gpwonline co.za
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4755 ostrucising, boveotting, or excluding the emplavee
fromm work or work-relawd activilies;

4756 persecution such as threats, and the inspimtion of
lear and degradation;

4757 imokernnoe of pavehological, medical. disability or
persenal circumsiances:

4758 surveillamce of an emplovee  without  their
Knowledge and with kormfil intent;

4,71.58 use of disciplinery of sdmmisittive sanctions
withowl objective cawse, explanation, or cfforts to
prohlem mlving;

47500 demotion without justification:
41511 abuse, orselective use of. disciplinony proceedings;

47512 presawing an emploves o engase in ilbegal
petivilics of fod fo exercise legal nights: or

4.7.5.153  preswring an emploves 6 resign.

4346 In practice, a number of differem terms are used 1o describe
conduct in the workplace 1l amounis (o harssment, While
these ferms are ol used in legistution, they provide a useful
basis for understanding and preventing harassment in the
workplace.

4.7.7  Bullving - where hamssment invelves the abuse of coercive
power By an individunl or group of individusls in the
workplece, Intimidaton - this = isteationnl behaviour tha
waonld cavse a person of ordinany sensibilitics w fear injury or
harm. Workplsee bullving may involve aporessive hehaviour
in which someone repeatedly causes annther person injury or
discom o,

478 Hamassmem may be neforred w0 as being “vertical” or
“horizonial”,  Vertical harassment [also known as “mngible o
material "} mvolves the wse of formal power (ie. title, position,
or supervisory ¢ontrol) or material beverage (ie. Rnancial,
mformational, resource or legal) to intimidate, threaten, harass,
or harm an emplovee o 10 dominate and  contral  the
complainant. Verical hamssment refers w harsssment belween
the emplovermaniger and emplover. Homsontal harassment

13
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4.8

4.7.9

4.T.10

4711

refers wo harassment belween emplovees in the same position or
on the same level !

Possive-aggressive or coverl harassment may include acgative
goskip. negalive joking af sometne’s cxpense. sarcasm.
condescending eve comact, facial expression. o gesmres,
mimicking 1 ridicule, deliberately causing embarmssment and
ingecurity.  mwisible  trentment,  marginalisation,  social
exclusion. professionsl isolation, and deliberately sabotaging
someone’s dignity, well-being. happiness, success. and carcer
et lnmnance,

Mobbing is o form of horassment by o group of people targeted
1 o o more ipdividuals.

Online harassmeent is harassment which is commiticy, essisied,
or aggravated i pan or [ully, by the use of information and
communications technology such 05 mobile phones, =man
phimes, the Internet, social media platforms or eenaal, Bullving
when condicted aaline 15 refiomed 1o a8 oyber-bullying.

Prohibited srounds

481

Harassment of an emplosee s prohibiled in lerms of scction
B0} of the EEA, if the harassment is related 10 one ar mose
prohitited grousds.

L iy alen e possibie o 5 persen who has been haressed o
exlablish that the conduct was a result ofan arbitrary ground, as
coremplated by section 6f 1) of the TEA,

5 BEXUAL HARASSMENT

i

Sesual hormssmen of an employes i2a fonm ol unkair discrmination and
i= probibited on the grounds of sex, gander, orsesual orenation. Some-
wex harassment can amount 1o dizerim ination on the basis of sex, pender,
sexual oriemiition akd gender-hased hamssmonl.

: B Wadnegpr w0 Pallie Fleadtl g Sechd Oeredepaocad SXecnna' Serpaiaiog 1 easscdl and G
PR AACC, the Coaaritutional Cour semeraled shot the schivsity of @ porpewrator ond a
disparily nage betveesn tbe porpedrakr amd the complaimt ere appravating focors.in insesces of
sl Barsssinent, This conlinms the dppeoach of 1he Lehour Appesl Cowrt in the Cauphel!
Setedie Afesem AT Dl e Mmmees,
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Factors to cstablish sexual haraz=meni
Umwanied eond sel

520 There are dilferent ways in which an employee may indicaee
that sexual conduct s unwamed, including non-verbal condugt
such as walking away or not responding 1o the porpetrotor.

322 Previows consensual pomicipation in sexusl conduct does mai
ml;l,'\l:.i.ﬁ.l,ll'-ll}' mican fluu the conduci conlivises 1o be mu.'v.:FnaHt L[]
Ll tmpln’_ﬁ'ﬂ'.

521 Where a comphinant kas dilficubty indicating to the perpeieator
that the conduct iz umwanited, such complainant may seck the
assistance and inrervention of another person sich g5 @ co-
worker, superior, counseller, human resource official, Family
member o [riend,

324 The faet that the complainont docs ned indicate thot the condoet
is unwanted does not entgil that there has nol been sexunl
harasament, il the coaduct is suich that the harasser/pempetrator
ckahit b have knowon il cousld be regarded as unvwanked,

Mature and oxtent of the conduact

535 The umwaniled conduct must be of a sexeal nalure and meludes
Pwh}'ﬂi{‘.ﬂ.l, verbal, or non-verbnl conduct, whether expressed
directly or indirectly, Conduct amounting to sexual harassment
many i lude -

5251 phasical conduet of a sexual natwre. ranging from
touching, kissing, o sexual gesyull and mgse;

52182 strip searching. inclieding by 2 person of the same
sex i the presence of the opposiie sex, or wilh
approprle privacy:

5253 follewinge. svalching., purssiing or accoding of an
employes;

52354 sexial atlention, advances or proposals; or sher
Behaviour. whether explicit o implicit. neluding
mipggedions, mesmpges, advances, allention  of
proposals ol a sexual natwre:

5255 implied or express threats of repreal or aciual
reprisal to comply with sexunlly orented requesis,
advances, attention or proposals;

i5
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3056 wverhal cenduct soch os anuendos, supsesiions.
himas, scxirel odvances, conuncnts with  sexual
pvertones, swx-related jokes or insulis, graphic
comments ahoul a person’s body. inappropriste
enquiiries aboul a persor’s sex hife, whisiling of a
sexual matune and the sending by elestranic means
ar olherwise ol sexsually explicit text: or

B X e aon-verbal conduwct such as unweleome gesiures,
indecent exposure and the display or sending by
elecizonic mears or stherwise of sexeally explicit
pictisres oo Oljes,

516 Sexunl horossment may o oinglude, bul is omol limied o,
vichimizatiom, quefd v give harmsament, sexual Bvourinsn and

creating or permdling & hostile working covironment (e

conduct that creates an intimidating, hostile or humiliating

warking environment for the recipient).

516,10 Victimization occurs where an emploves s
victimized or intimidated for filing 10 submin o
sexmal advances, attention. or proposils or [or
eommlaiming about gender-insensitive concact,

3287 Cheied proy aprns Barossment occurs where o person
such as wn owner, emplovern, superylsor, member of
menaEenicnl  or  co-cmployee,  ipllucnces  or
attempls fo infleence an emploves’s employment
circumstinces  (for exomple  enpgagement,
promasdion, raining, discipline, dismissal, salany
increments or other beneliis) by coercing or
attempiing 0 cocree &n emplovee o surmender &
sexval advances.

b 1R Sexual fnvouritism 05 a form ol aguid peo g
harasgment, whick occwrs where @ person i
mithorly in the workplace seeks 1o utilise this
povver o reward those who respond 1o his or her
sexual advances.

327 A single incidem of unwelcome sexual conduat may constitute

2o ximl harassnseni,

Impaet of the condact
318 The conduct should constitue pn impairment of the emplovee’s

diginey, aking indo nccount:

18
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5281 ihe circumsiances of the emploves: and

53182 the respective positions of the emplovee and the
pempetrator in the workplace.

33 Test for Sexuwal Harissment

330 Sexual harassment is unweleome conduct of a sexual nature,
wheiher direcy or indireci, thai ihe perpeimior knows or cughi
1o know i3 nob weleome, Sexpal barasament may be olfensive
1o the complainant, make the comphipant feel uncomforable
or cause larm oor inspare the measenable beliel thal the
complunam may be harmed, Sexual harasement may interfens
with the work of the complanmant although o nesd
necessarily dooso, Sexual hamssment violaes the rights of an
emplovee and constitnies a barmier (o egquality in (he workplaee,

531 The wst For esablishing whether there has been sexual
harassment ks into aceount the following facters:

5521 whether the harnssment is on the  prahibited
grounds of sex omdfor gender andior sexual
orbemation:

B T e whether the spoml conduct was unwanied o
e e alsle:

5.3.2.3 the natire and extent of the sexual conduact; and

e the impact of the sexul conduet on the employes,

6. RACIAL, ETHNIC OR SOCIAL ORIGIN HARASSMENT

fi Racial harasmen is o form of wnfair discrimimation prohibied by
section 61} of the EEA which is relnted 10 3 person’s membeship or
presumed mrmbership af a group identified by one or more af the listed
profibiled grounds ora characteristic associated with such group. Racis
comduct, including derogatory binguage, s contrary 10 the Tounding
principles of the Consgitution, b panicular the values of non-racialism,
dlignity, and eguality,

6.2 Hacial harassment is unwanied conduct which con be persisiont or a
single cident that is harmiul, demeaning. humiliating or creates a
hastile of intimnidating environment, Condict that is calealaied to induce
subemission by sctual or theeatened adverse conseqiscnees conslililes
learzsemient although this i not an essential element of 1= definition.

T
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6.4

.5

G

Rocial harasment includes direct or indirect behavionr which imvalve
issucs such as rackst verbal and noa-verbal conduct, remarks, abusive
lnguage. ekl ame calling. offensive behavioor gestures ard racis
Lanouns, memes. or mriencdos,

Racial harassment oceurs where 3 person is subject to physical, verbal,
or nom-verbal conduct or other comduct based om race which undermines
their dignity or which ereates an iMimidating, hostile or humiliasting
working environment [or the reciphent,

Condect, whether verbal or nes=verbal, mvolving mcial innuendeo
stercolyping o other types of meial conduct, & assumed 1 be offensive
and urwanicd e any individual who may be exposed 1o the language or
condwcl. 11 shoubd be gssemed, consistend with the values ol the
Constitution that gonduct of this Lype is unwanied and unecceptable and
rnpacts pegntively on the digoity of emplovess.  The Constitutionsl
Court has I:mplmﬂim‘.'d that when delermining whether Inngunﬂ: ar
conduct s racin] and derogsiony, pecount must be taken of South
Africa’s hisory ol institutionalised reial  discrimination  which
legitimised racial prejadice ard the impact of the legacy of racial
discrimiration on U present. The e 1w be applied in ideniiyving
whether language 15 ragist s whether it 15 reasomably copable of
SOVEYING 4 raciel meaiing to the reasonable bearer”

The forms of racial harssment may inchsde:

bl Abusive languape and racist jekes, caroons, Or memes.
mehrling commumnicalions that anwwunt o hate speech:

B2 |‘t«l'l!.‘.'iil"_\' ollensive written oF visual material, i'nl,:hﬁling wn=ling
harazsmenl:

G603 Hockt name caflling of pegative steraodypmg inspEciing on @
person’ s digny;

.64  Offensive behaviour in the farm of open hostility to persons of
4 specific ractal or ethoic group:

65 Subtle or bluant exclusion from workplace inscruction and
activities and other forms of margmalisation: and

Roestendogyr Miavimann A v S PEIN 1 arbe Rearer cund ¢ aders P30 RE A0 13 3008 3000
PIO 00 201 R BT R A5 1 00 1 [ M0 8] A BLLR T334 (00K 2068 (5 SA TR Chm praras

1%

33, Diher judyments which sddress the natune ol meiol @icrsminalion in Seuth Alica are

{rarrr Clipkpns H""ll.l‘ £l oy Hvachiedn I"m‘l.l'l‘f}' T ﬁ'l.ln'r o Tk [2002) 25 1L de3 i LALCE
Plungvamsee (g Ly I"Ju_l.\hh-'d' NP el E R s 2R &) SA 335 {00 and Mﬁ--!,ﬁ-if,ﬂm
Meveanie Servive v O ot e § wecilorbor Sfeafoathos vl Sriitration amd s 0171010
B4 Ry,
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6.7

68

.66

Threntening behaviovr, which intimidntes a person or creates o
hostile work cavironment.

Factors to he considered in Racial Harpssmoent:

6.0

6.1.2

673

&, 7.4

6.3

Wheether the langunse o conduet complained of is abusive;

Whether the language or conduct complained of impairs the
dignity of the complainani{s):

Whether the languape or comduct is direcled ol o particular
cimplovee or emphsyees:

The exienr and degree of abuse of fnpaimment 10 g person’s
di_mlilly:. angd

The impast of the conduct.

The test to be applied for Racial Harassmoeat inclindes:

8|

.82

a3

i 5.4

Raosial Harassment must be assessed ohjectively with reference
i ihe reaction of a normal or reasonable person in keeping with
Ihe values underiving the constisutional order.

To establish harassment based on roce o ethnic or social ongin,
i has b be esiablished on o balance of probabilities that the
conduct complained of was related 1o race, cthnic or secial
efigin,d or @ chamcleristic associsel. or pssumed w0 be
associated  with such group, An impenant  factor for
establishing racial haressment is whether 2 perpetrator woukl
hawe spoken the words or behaved in the mamser comploined of
townrds the complainant.

Explicit racinl conduet is nssumed 1o be unwanted conduc. A
relevant fctor would be how the alleped perpeiratsr treats other
persons nol of the complaina s il group or ethnie or spcial
oTIgin.

Whether langiage or conduct amounts to harassment depends
on the circumstances of the particular incidence, wncluding -

6801 whether the condue! was persistant or harmiul,

6842 demeaning.  impairing  dignity, bumiliatieg, or
creating a hosike or intimidaing epvironment: o7

6843 was caloelsted o induce submission by aciual or
threaiened pdverse consequences: and

k3
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f.Ed44 whether the languapge and conduct & nsulting.
phamive amdior derogaion.

OTHER STATUTES IMPACTING ON HARASSMENT

Tl

73

The EEA i3 one of several Acts that are relevant o the implemenation
ol Soath Africa’s obligatioas in erms of Convention No. 190 1o prevent
vinleree and harzssment in the world of work, This section of the Code
idemiilies eiher laws which place obligntions on emplovers 10 prevent
vinlence aml harassmen! in The warkpliace.

Constitutional right fo fir laboar praclices

720

Sectbem 23 1) of the Constiwtken provides that evervone hes the
‘.ri-ﬂh[ w fir fabour practices. This has becn |“||‘|r,cr|;u":.‘|:-|.'1.f as
inchuding the right of employees 0 be proweted from
hairmsameny ab work by perseis who are nod co-emplovees such
as independent eontractors, customerns, of wisilors o their
ermplevers” premises”

PFromotion of Eqeality and Prevention of Unfair Diserimination Act.
4 af 2K (PEFUDA)

7.3

Harassment on probibited grousds, which does mot asise o of
o emplovment policy or prsctice. 15 prohibited by the
PEPLIA.  While the Act  repulsies  harassment  and
discrimimsion generally in sociely, there are circumsionces
where  harpssment  and  discrimination  occurring  in the
workplace, or (he world of woek will be covered by PEPULA ™
This will be the cose if

| the [arascment oceurs as o rodult af tie condeer af
somebody who 15 not an employer or emplosee, for
example. the harassment of an emplovee by @ client,
customer, indeperdent comracion, an cmplovee of
o dilferea business or any other member of the
pushlic;

7412 the hurassment ovewrs within the workd ol work bt
ouitsade of the control of emplaver, for an examplke
while afn emplovee s commuling on peblic
iransport;

Filiver v (8 Vimtwal Tife Tusaranees Cn (5400 Lad o b d 2007 2810 FE07 (1075 00 para B0
Sermaliy v Mopedte Uheckery i) Lad o etfees (20200 40 113 [3W15 (LAC),
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T4

ALY acompluing of harassment iz recoved from a ¢lient,
customer, or other member of the public that an
emplover has harsssed them; and

T.3.14 the vietim of the horassment is o warker whao folls
onside of the definition of an “emploves™ in the
lLRA.

Labour Relations Act. 66 of 1995

T4 Horesment of employecs moy aloo give rise 0 issues regulmed
by the Labour Belations Act (“LEA"). In paricular, employvers
wre reguired o ensure thal persons who engage in harassment,
i|'||.'||.ri.|ilil|iL vicslence. ane :mbjl.‘:l:l [ (4] diu:ipﬁm‘:' i:n an:ml:hm‘.!u: with
the Code of Good Practice: Unfair Dismiszal.  Where an
employee resigns on sccoant of being harassed an work, the
noiure of the horassment would be relevant it the Empln:.w
alleges constructive dismissal on the basws that the emplover
liad made continucd employinent miolerable for the employes.

T42  Harnssmend may alse constilete an wolae lehour practice in
terms ol section | E6[2) of the LEA, il the unfair conduct relates
o prowntion, demwition, probation, training o 1o the provision
of hesefits.  To cstablish an unfair laboer practice. it is nol
necessary o demonsirate the link o a prohibied ground.

T4 Horassment may  mlso constitae  an astomatically  wnlair
dismissal in tenns of section 187 (110 ol the LEA,

Cxceupational Health ond Safety Act, 85 of 1993

AT Emplovess kave an obligation wnder the Oeeupational Healds
pndd Safety Act, 993 (“OHSAT) o peofoct employees asains
wity haresament which would endamger the healib o salety ol
an emploves,  The OHSA, read with its regulations and
incorported standapds, requires the emplover to provide and
imainlaih as far ax s neasonably praclicable, o working
environment that is safe and without risks to the health and
slety o emplovees and i take such steps s may be reasapably
praclicable o climinate of mitigate the hazard or polencial
lenzard. Where the nanre of an emploves's diics are of such a
nature that they are exposed w g significant risk of vielence
whike a1 work. the emplover must 1ake such sieps as may be
reasoriahly praciicable woeliminae or mitigae ihis hivard,

752 A wide mnge of emplovess work in situations which bring them
inlo cantact with clients or the puhlic where there is signilicant

rizk ol hamzzment, inchuding vislence, In these circnmsiances,
the emiplover msst instiute Mmeasures coristent watl the CHSA

|
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T

Lo ensure prolection for cmplovecs against harassanent and
wioleice, This would be particularty =ignificani in ssctors such
a5 hospitalite, securily, policing or eriminal justice operntions,
fromtling apd  Tiest responder emergency  services, or in
sifunfoms where money or prescrption drogs are handled,

Profected Disclosures Aet, 26 of 2000

Ta. 0 Agrs of harassment agamss an emplovee for having made o
profecled disclosure (whisthebbowing) are prohibited. This will
occur when an emplovee s sobjected 1o an oocupational
detrinient m lems of the Protected Disclosures Act, 2000,

Prvection Trom Haresment Act, 17 of 20110

T The Progectin froin Hamassmemd Acl 2001 ambles individuals
whi are subjected fo harmssment, o5 defined in that Act 1o
ehiain o prowction acler. including an inlenim prolection order
againgl the harasger, The Act covers harassment in all sphares
of life inclisding the workplice. The definition of harasomaent is
wide and includes physical conduct s well as clectronic and
other communications which may cause mental, psvehological,
physical, or coonomic harm,

PROCEDURAL ISSUES

GUIDING PRINCIPLES ON THE PREVENTION, ELIMINATION AND
MANAGEMENT OF HARASSMENT

Employvers are under obligation in erms of Sectioa 60 of the EEA
itk proactive and remedial steps 1o previeal all forms of karassment
the workplace, This includes an asscssimeny ol risk of harsssmeni tha
employees are gxposcd 1o while perfopming their duties as fur os is
fensorably praciicahle.

Ermplovers  should have an  sitiiede  of zero-lolerance  owards
harassment, They shoubd create and mnintain 8 working environment in
which the dipnity of emplovees are respected. A climare in the
workplace should alse be ereated and maintained in which emiplovees
whi raise complaists about haressment will nol feel that their gricvances
are igiared of rivalived, or fear reprisals, Implementing the following
suidelines can assist in achicving these ends:

E20  Emplovers and rade imions! emplovees are obligated to refrain
fromm committing harassment.

822 All empboyers and irade anions” employecs have a role to play
in conribiding towards creating and mainiaiming 2 working

22

This gasess is alss amiabla fros onling ot waw.gpwonline.co.za



STAATSHOERANT, 18 MAART 2022 Mo 46056 37

envirenment inwhich hornssment 15 unacceptable. They should
ensure Lhal their slandards of conduct da nol cause oifence and
they should discourage unacceptnble hehaviour on the pan of
others.

£213  Emplovers sheuld atlempt fo ensore that pérsens such as
customers, supplicrs. job applicants and others who have
dealings with the business ar¢ not subjected 10 hurassment by
Hs emplovecs or any person representing the emplover,

814  Employers should atlempl 1o ensure that emplovees in their
empley ane nod subjecied to harassment by third pories such as
clients, cusiomers. supplicrs or olhers who have dealings with
the emplover,

B3 Poticlesand procedures adopied by an emplover should provide
o glesr stmement of the employver's positien regarding the
prevention, climination, and mansgement of the viriows (orms
ol hurassment in the workplace.

26 Emplovers, where applicable, jointly with trade unions, must
implenent awareness irining initiatives 90 cdacoie emplovees
o wll levels aboul harassment o reinforoe and maintain
comphionee through ongeing swarcness programacs.

B.27  Employvers should take appropriale sction in a¢cordance with
this Code where instances of karassmer acour in the working
environnient

HARASSMENT POLICIES

£ Ermnplasvers should, subject oany existiing oollective agreements and
applicable stmutory  provisions [ orespect of horassment, adopy @
harassment pl.‘r"lic}'. which should 1ake cOLmisance o and he Euid-ud h.','
the pravisions of this Code.

q.2 Mhe conens of Tarmssment policies shookd be commuemeaied elfectively
w all emplovess,

8.3 The adoptica of a harassment poliey and the communication of the
congents of the policy 1o emplovees, should, amangst other factors, be
laken inlo consideration in determining whether the emplover has
discharged i1s obligations in accordance with the provisions of section
B3 ol the FEA,

&4 Harnssment poliics should substantially comply with the provisions of
this Cocle amd inclode at least the following sisiements:

|
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940 Hursssmend, ineluding scts of viokenee, will aot be iwlerated in
e warkplace:

D42 Harmsament on a prohibited eround 5 o form of unfoir
discrimination which infringes the nghts of the complainam
anid codatibuies a harricr oo cquality in the workplace,

Dabd Harassment related 190 2y probibited ground in the workplace
will not be permitted, wkermed, or condencd.

L I | Ciricvances ahool harassment willl be inw;ulignl(:d and hand]ed
in o confidemial manner,

345 Comploinanis in karasment maiters have the right to follow the
prosedures in the pelicy and appropriate action must be aken
by the emplover.

946 It will be a discplingry offence 1o victimize or relalise against
an coployvee whoo in good faith, Iodges a grievance abioul
harassmend, whether in respect of themselves or wmether
emplovee

9.3 The procedures o be followed by o complainami aboul hamssmend and

I:l:.' an t'rln.plq:.‘cr whien harassmem 15 n“ﬁgﬂd. slwuld bBe ontliived in the

policy.

0. The availabiliny of coangelling. treatment. eane and seppon prograns for

emplovess shoeld be oatlined in the polesy.

PROCEDURES

Emplovers shoild develop clear procedures 1o deal with harassment in terms of
the EEA, These procedures should enable the resolution of problems ina gender-
sensitive, confidential, efMicient, and effective manaer. When ah emplovee has
reported an alleged incident of harassmem o kaid 0 complamt. the emplover is
obliged fo investigate 1he allegation of karassment which has besn broeght o s
mtention and advise the complzinast of the informal or fonmal proccdures
availakle 1o deal with the harassment.

.l Reporting harassment

k1.0

(14

Seetion 60{1) of the EEA provides that any allegation of
conduct by an employee in contravention of the EEA must
fnmesfiarely be brought to the altention of the employer,

The Labowr Appeal Court has keld that the word “mmedialefi”
mus be inferpreted in Tight ol the purpose of the provision,
which i= i casure that instances of harsssment are investigated
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in terms of the EEA. and nol technically,!"  Allegations of
harmsment which are made within an appropriate time. in the
circumstances, musl be investigated nnd approprinte steps most
he taken 1o prevent a resoccurrence.  This may include the
institution of disciplinary action against alleged perpetrators,

.05 Emplesers must take g account thel in omany cases,
poricularky with regard 1o sexual harsssnient. an emplovee Moy
ot raise 1 harssment-relased grigvonce immedintely becouse
of Baciors such a5 a Fear of reprisals and the relative positions of
the complainant and the alleped perpetrator in the workplice,

LA Sexual, or edher, harassmend misy be brought o the stention of
the employer by the complainanl oF any GIRCT Persen awang of
the harassment, for e¢xample a irsde wnion’ cmployee
representative, friend, colleagee, or human resources official
zeting on the reguest of the complainast. An emploves may
enly conlide in somcone clse aboul a sensilive ssue ol
harassment sometime after the event has scewrred, However,
whare the harassmeent iz of a particulorly seriops mare. the
compldainant should be encouraged 10 mlfoamm the emplover,

[k Chbligations of the emplover

When an allegation of harassment of an employvee kas been brought o
the attention of the emplover, the emplover must:

M2 consull all relevant parses:

12,2 inke the necessary steps i address the complaing in accordance
with thizs Code amd the amplover’s policy, where applicable, the
collective Ii'ur“;lilﬁurg agreement; angd

1023 gake the necessary steps to climinate the hrrassment,

103 Failwre to ke sdequme steps o climingie harmssment once an allegstion
of harassment by an employee has been submitted within o reasonable
time, will render the emplover vicariously liable for the conduct of the
emplovee in terms of section 60 of the EEA,® This is the cose even if
the harissmenl consists of a single incident,'*

J:J"l'rﬂ'n'-l".'nlulrr Fafe APONT IRDL) MR AT W raEas AR=5,
Fdurg @ X1 orlers ¢ niva o hefolf of A8 & afeers v Feallon (Png Ol & saorfer (2003 36

1L IR (LE)
Uatalee v Fegpornd Gil) o Sonfird Ruesord Operaations (Pref Ll (200155 36 1LF 11D (LCY a para o,
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104 The sleps to be taken by the emplover on receipt of o complaint. should
prvclusde, bt are ned Himied to, (he Following:

10.4.1

104.2

14,3

advising the complainam elthe informal and formal procedures
availudie 1o deal with harassment, a3 et ot in this Code:;

where reasonably practicable. offering the complyinant advice,
assistance and counselling as set oul in this Code: including
during any disciplinary enguiry that may be instituted: and

following the procedures, as set owt in this Cade, in & manner
Ihat is procedurlly and substantively fair.

L5 Advice and assislance

13,1

5.2

A complaingnt, i paricular in sexual hamssment cnses, may
require advice and assistance, ncluding coansellng.

As far as 1% practicable, employers should designale a person
oudside of line management who complainants may approach
for confidential advice apdfor counselling. Such person:

10321 could be o person employed by the employver w
perform such o lunction, a  irade  union
reprosemiative, @ co-emplovee of 8 professional
engaged 1o perform such activigy:

10522 should have the appropriate skills and expericnee,
including eounselling and labour relotions =kills
angl

(0,523 should be properly trained amd given adegqeie
FESCHTCES.

106 Advising the complainani of workplace procedures fo deal with
harassmient

I

When an incident of hamssment is brought to the atention of
an employer, te emploser should:

10611 advise the complainant that there are formal and
inloemal procedurcs which could be Tellowed 1o
denl with the problem,

1602 esplain the frmal and informal procedures 1o the
compluinant;
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IN6.1.3  advise the complainant that they may choose which
procedure should be followed by the emplover,
except that in certain limited circumstangcs, s scl
ot in this Code, the employer may choose 1o follow
1 Tormal procedure even iFthe complainant does il
with b do s

10614 re-asswere the complainant that an employee will not
fice job loss or any adverse consexpuences il an
emplovee chooses (o follow sither the formal or
imfarmeal procedure:

IG5 advise the complainant that the meaer will be dealt
with gonfidentially; and

(0616 advise the complainam  whether it moy b
approprigte 10 kv u eriminal charge or to obinin a
proleetion onder.

1. ¥ Informal precedures

10.7.] A complainant in a hamssnent maner may choose to fallow
cither of the folkewing informal procedieres:

10.7.0.1  the complamast or another approprinie person
explains 1o the perpetrator that the conduct in
gquestion 15 ol swebcome, that @ is related 0 a
prodiibited  groumd  and s impact on the
complainant, for cxample. that it makes the person
fee] upcomdonable and thai n interferes with their
work: or

FALT.1.2  an appropriale person appreaches the perpetmior.
without revealing the identity of the complainant,
and explains 1o (he perpetrator that conaim forms of
conduct constiute harassment on a prohibifed
sromd, are offensive and  paweleome,  make
emplovess Teel uncomfoniable, and interfenes with
their work.

I0.7.2  Anemplover should consider any funther steps. which con be
taken o assist in dealing with ihe comptaint.

1.8 Formal procedine

10.8.1 A complainant may choose o follow a formal procedure, either
with or wilhowt first following an informal procedure,

Pl
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Ing.2

1083

In the event that o complaieant chooses not 1o lellow o fremal
procedure. the cmplover should still assess e risk 0 other
persons i the workplace where formal sieps bove nor been
faken apaimst the perpeirator. I pssessng such risk, the
cmplover muost ke into account all relevant Bewors, including
the severity of the harassment and whether the perpetrtor has
a history of harasament. 17 it appears o the employer after a
preper investigation that there is o significant risk of hamm 1o
ather persons i e workplace, the emplover must follsw o
formal procedure, irmespective of the wishes ol the complaaat,
el adwise the complainom ond! o their sepresenintive
acenrdingly.

The employers harpsment policy and/or collective agreement
steould ouline the fellowing in respect of a formel procedure:

10831 with whom a gricvances should be lodged:

1832 the internal grievance and disciplinary procedures
to e Ffallowed, including  provision  fer thee
corplainant’s desired outcame of the procedurnes:

833 1ime frames which will allow ihe gricvance o be
deall with expeditiousiy:

0334 that should the matier nol be satisfactorily resalved
by the intermid  procedunes outlined above, o
coanplainant of harassment may refier the dispute o
the Commission for Conciliation Medation and
Arhiration {"CCMA™) or Bargaining Council'
with jllrhdiu‘iim for conciliation. amd i not
fesobved, o the CUMA, ﬂurﬂmining Council with
Jurisdiction, or Lobowr Coun for ndjudication, as
provided for in section 10 of the EEA, Claims of
hamssment under PEPUDA moy be referred 10 the
Equality Counl. Similarly. an alleged perpotmtor of
harassiment may refer o dispute arismg  from
disciplmary a¢tion taken by the emplover 1o the
COMA or, whene appropriate, the Labour Court;
amd

10835 that it will be a disciplinary offence 1o vietimize or

retaliale against a complainant who in good Faith
foddpes a grievance of horsspent,

Certgm hargainme omuncils have concluded aollective npreenisats i sorms of wiicl disputes
hetvoem partics under the EEA may we concllkaed amd arbisrated smder the sespioes ol 1B

hargaining compcil
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1.0 Diseiplinary sanclions

The emplover’s harassment policy should specify the range of
disciplinary sanetions tha may ke imposed on o perpetralor. The
sanctions must be propertionate o the seriousness of the harassment in
question, and shoukd provide that:

1051 warmngs may be issued for minor instances of Rarssment. A
warning isseed 1o o perpeiraior must describe the essence of the
discriminatory miscondwcy;'®

10.9.2  dismissal may ensue for continecd minor  instances of
harassment aller wamings, as well as for serious instances of
harassment:

1093  in apprepeesle circumsiances upon being fownd  guilty of
hamasemeni, a perpeirmior may be racsferred within the
workplace o o another workplace within the company; and

I0.9.4  a complainant about harssment has the right to kay o criminal
charge o institule civil proceedings sgainst the alleged
perpelrater.

1. CONFIDENTIALITY

[ Emplovers and employiees must ensure that grievances about harassment
are ivestigated and handled in a manner that ensurcs that the sdentitics
ol the persons involved are kepl cenlidenteal for the pirpose of
prowecting the confldentinliy of il panics involved.

[ | [ Al inpcreal and exiemal communications related e on incilest of
harasament cheuld be treated ax confidential.

I3 Conzideralions of confidentiality do not preclude an emploser (rom
taking appropriote sicps to protect the safety or dipnity of employvees,
cither during the conduct of the investization or subsegquently.

114 Incases of sexual harassment, management, emplovees, ond the parties
concerned must endeavour 1o ensure confidentiality in the disciplinany
inguiry, Only management designated w bandling disciplinery cases ag
well us the aggrieved person. representatives. (he alkeged perpetmator.
witnesses when giving evidence and an interpreter, i required. should
bz presend in the disciplinary inguiry,
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1.

14

1.5

Emplovers are required o dischise o the complainant, the perpetrator
andfor their representatives, all rebevant information as may  be
ressomably necessary (o enable the pariies 1o prepare for any procecdings
in terms of this Code.

ADDITIONAL SICK LEAVE

13

133

Where an emploves’s existing sick leave entitlement has been
exhausted, the emplover should give dee consideration 1o the granting
of additional paid sick leavie in cascs of serious hirassment. where the
employee. on medical advice, requires irpumn counselling,

ITharassment results in an empboyee being il for longer than o weeks.
the emplovee may be entitled 1o claim Miness benefits in lerms of section
20 of the Unemplaoyment Insurance Act. 2001.

In approprisle ciicumstances, cmplovers may give considerstion 1w
assisting with the cost of the medical advice and trasma counselling and
carg, where such amounts are pol covered by ony applicable medical aid
sz e,

INFORMATION AND EDUCATION

Employers, and where applicable emplover organisations, should
inclucle the fsue of sexual harassment and other tvpes of harassment in
their orientation, education, and training programs in an accessible
fiornat,

I'ride unions should inchide the issue of sexual harassment and other
types of harussment in their education and training programs Tor shop
steveards and emplovess inoan accessible foamat.

COMA, Bargaining Council Commissicners and Labour Coun judges
should receive specinlized training 1o deal with harassment cases,

A
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